
RESOLUTION NO. 2000-69

A RESOLUTION OF THE CITY COUNCIL OFTHE
CITY OF ELK GROVE AUTHORIZING THE MAYOR TO EXECUTE A

SUBDMSION AGREEMENT BETWEENTIlE CITY OFELK GROVEAND
BONDWATERMAN 199PARTNERS,

A CALIFORN1A LIMITED PARTNERSHIP
FOR

TRIBUTARY POINTEA, VilLAGE 2C - 47 LOTS

NOW, THEREFORE, THE CITY COUNCn., OF THE CITY OF ELK GROVE

HEREBY RESOLVES AND ORDERS that the Mayor be and is hereby authorized and

directed to execute an agreement on behalf of the City of Elk Grove in connection with

Bond Waterman 199 Partners, a California Limited Partnersbip and the subdivision

designated as Tributary Pointe A, VilJage 2C in the form hereto attached, and for all

matters incidental thereto, and to do and perform everything necessary to carry out the

purpose of this resolution.

PASSED AND ADOPTED by the City Council of the City of Elk Grove on this

20lh day ofDecember 2000.

es Cooper, Mayor of the
City ofElk Grove

0~~'J~w{~
lSharyn D. Re~Ile, Interim City Clerk
of the City ofElk Grove

.__._...._...._--_.__._---~_. ~---
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STATEOFCALIFORNIA )

COUNTY OF SACRAMENTO )

CITY OF ELK GROVE )

I, SHARYN REDWINE, City Clerk of the City of Elk Grove and Clerk of the

Council of said city, do hereby certify that the foregoing Resolution No. 2006-69 was

duly adopted by the City Council of said city and was signed by the President of said

council, at a regular meeting of said City Council held on the 20· day of December

2000 and wasapproved by the following vote:

AYES: COlTNCll.. MEMBERS: Michael Leary
Rick Soares
Sophia Scherman
James Cooper

NOES: COlTNCll.. MEMBERS: NONE

ABSTAIN: COUNCll..MEMBERS: NONE

ABSENT: COlTNCIL MEMBERS: Dan Briggs



NO FEE DOCUMENT per GovernmentCode § 6103
RECORDING REQUESTED BY AND
WHEN RECORDED MAIL TO:

CITY OF ELK GROVE
OFFICE OF THE CITYCLERK
8400 LAGUNA PALMS WY
ELK GROVE CA 95758

SUBDIVISION IMPROVEMENT AGREEMENT

This Agreement is made and entered into this 20th day of_D_e_c_e_mb.;...e;;..;;r _
2000 byand between the City of Elk Grove, hereinafter referred to as "City," and 6Jl!1J/

W«temran Jgg Partnt:rs, A calfrpml, UmlWP't1Dershfp , hereinafterreferred to as
"Subdivider."

RECITALS

A. Subdividerhas presented to the City a parcel map or final map ofa proposed
subdivisionof land located within the corporate limits of the City that hasbeen prepared in
accordance with the SubdivisionMap Act ofthe State ofCalifornia,the subdivision ordinances
of the City, and the tentative map of the subdivision previouslyapproved by the City Council.

B. The proposedsubdivisionof land is commonly known and described as Tnbutila
PqintllUnitA Vi//...,ZC, and is hereinafter referred to as "the Subdivision".

Subdividerhas requested approval ofthe parcel map or fmal map prior to the
constructionand completionofthe public improvements, including,but not limited to streets,
highways, public ways, sidewalks, curbs, gutters, storm drainage facilities, public utility
facilities, design standards which are part ofthe provisions for lot grading and drainage in or
appurtenant to the Subdivision, and other public improvements that are required by the
SubdivisionMap Act; the subdivisionordinances ofthe City, the tentative map (and approvals
given in connection therewith), and finalgrading plan, ifany, approved by the City. The
foregoing improvementsare hereinafter referred to as "the Required Improvements."

NOW, THEREFORE,the partiesagree as follows:

1. Performance ofWork. Subdivideragrees to furnish, construct and install at
Subdivider's own expense the Required Improvementsas shown on the plans and specifications
ofthe Subdivision, a copy ofwhich is on file in the office of the City Manager, and is
incorporatedherein by reference, along with any changes or modificationsas may be required by
the City Manager or the City Manager's designee (hereinafter"City Manager") due to errors,
omissions, or changes in conditions. The plans and specificationsof the Required Improvements
may be modified by the Subdivideras the development progresses, subject to the prior written
approval of the City Manager. The total estimated cost of the Required Improvements,as
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determinedby the City Manager, is &urHundl'flt!Slm T"m'M"fl!jc"., Hundl8dDollars
($468.1()().I)() ).

2. Work:SatisfactionofCity Manager. Allof the work on the Required
Improvements is to be done at the places,of the materials, and in the mannerand at the grades,
all as shown uponthe approved plans and specificationsand the City's ImprovementStandards
and Specifications, to the satisfactionof the City Manager.

3. Inimy to Public Improvements. PublicPropertyor Public Utilities Facilities.
Subdividershall replace or repair, or have replaced or repaired, all public improvements, public
utility facilities, and surveyingor subdivision monuments whichare destroyed or damaged inthe
performanceofany work under this Agreement. Sulxlivider shall bear the entire cost of
replacement or repairs ofany and all public or privateutility propertydamaged or destroyed in
the performance ofany work done under this Agreement, whether such property is owned by the
UnitedStates or any agency thereof, or the State ofCalifomia, or any agency or political
subdivisionthereof,or by the City or any public or private utilitycorporation or by any
combinationofsuch owners. Any repair or replacement shall be to the satisfaction ofthe City
Manager.

4. Inspectionby City. Subdividershall at all times provide safe access for
inspectionby the City to all parts of the RequiredImprovements and to all places where the
Required Improvements are in preparation.

5. Subdivider's Obligationto Warn PublicDuring Construction. Until final
acceptanceofthe Required Improvements, Subdivider shall give good and adequate warning to
the publicofeach and every dangerous conditionexisting in said improvements, and will take
reasonableactions to protect the public from such dangerous condition.

6. Superintendence by Subdivider. Subdividershall require each contractor and
subcontractorto havea competent foremanon the job at aU times when that contractoror
subcontractor. or any employee or agent thereof, is performing work on the Required
Improvements. In addition, Subdividershall maintainan office with a telephoneand Subdivider
or a personauthorizedto make decisionsand to act for Sulxlivider in Subdivider's absence shall
be availableon the job site within three (3) hours ofbeingcalled at such office by the City
during the hours of9:oo AM. through 5:00 P.M., Monday through Friday, or any other day or
time when work is being perfonned on the Required Improvements.

7. Work: Time for Commencement and Performance. Workon the Required
Improvements [has beencommenced by the Subdivider/shall commence on or before the .- day
of~.e••.,bl.: .- ,2.:\..~ ,] and shall becompletedon or before the 1st dayof~1c~'z.-.;
provided,however, that the Required Improvements shall not be deemed to be completeduntil
accepted in writing bythe City.

8. TimeofEssence: Extension.

a. Time is of the essence ofthis Agreement. The dates for commencement
and completionof the RequiredImprovements may not be extended, except as provided in this
paragraph. The City Manager may extend the dates for a maximum ofone hundred and eighty
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(180) days due to delays in the work actually caused by inclement weather. riots, strikes.
lockouts, fires, earthquakes, floods and conditions resulting therefrom, or for other reason
beyond the control ofthe Subdivider. Extension of the dates for any other cause or beyondone
hundred and eighty (180) days sball be made only by the City Council. Extensionsshall be
granted only upon a showing ofgood cause by the Subdivider. The City Councilor City
Manager, as appropriate, shall be the sole and final judge as to whether good cause bas been
shown to entitle the Subdivider to an extension.

b. Requests for extension ofthe commencement and/or completion date shall
be in writing and delivered to the City in the manner hereinafter specified for service ofnotices.
An extension of time, ifany, shall be granted only in writing, andan oral extension shall not be
valid or bindingon the City.

c. In the event the City extends the time ofconunencement and/or
completion of the Required Improvements, such extension may be granted without notice by the
City to the Subdivider's surety and shall in no way release any guarantee or security given by the
Subdivider pursuantto this Agreement, or relieve or release those providing an improvement
security pursuant to this Agreement. The surety or sureties, if any, in executing the securities
shall be deemed to haveexpressly agreed to any such extension of time.

d. In granting any extension of time. the City may require newor amended
improvementsecurity in amounts increased to reflect increases in the costs ofconstructing the
Required Improvementsor impose other conditions to protect its interests and ensure the timely
completion of the Required Improvements.

9. Utility Undergrounding and Relocation Costs. Subdivider shall assume all costs
for utility and cable television undergrounding and/or relocation which is not the responsibility
ofthe cable television, gas. electric, telephone, or other utility company under the terms ofthe
franchiseswith the City or otherwise imposed upon the utility companies by law.

10. Improvement Security. Concurrently with the execution of this Agreement, the
Subdivider shall furnish the City with:

.J a. .FaithfulPerformance Security. Subdivider shall provide faithful
performance security as set forth in the Elk Grove Municipal Code section 22.80.050 to secure
faithful perfonnance ofthis Agreement (the "faithful performance" security). This security shall
be in the amount ofone hundred percent (100%) ofthe total estimated cost of the Required
Improvements,as determined by the City Manager.

b. Payment Security. Subdivider shall also provide payment security as set
forth in the Elk Grove Municipal Code section 22.80.050 to secure payment to tbe contractor,
subcontractors and to persons renting equipment or furnishing labor or materials to them for the
work (the "payment security"). This security shall be in the amount of fifty percent (50%) ofthe
total estimated cost of the Required Improvements, as determined by the City Manager and shaH
secure the obligations set forth in Title 15 (commencing with Section 3082) ofPart 4 ofDivision
3 of the Civil Code ofthe State ofCalifornia.
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c. Guarantee and Warranty Security. Subdivider shall also file with this
Agreement a "guarantee and warrantysecurity" in the amount often percent(100,/0) ofthe total
estimated cost of the Required Improvements, as determined by theCity Manager, to guarantee
and warrant the Required Improvements for a period ofone year following their completion and
acceptance against anydefectivework or labor done,or defective materials furnished.

d. Monument Security. Subdivider shall also file with this Agreement a
"monument security" in theamountofone hundred percent (100010) ofthe total estimatedcost of
the installation ofsurvey monuments in the Subdivision, as detennined by the City Manager,
whichtotal cost is in the amountof 8m 1lJqcRndoncltundJldSCwntvDollars
($ 5,110.00, to guarantee and secure the placement ofsuch monuments.

e. All requiredsecuritiesshall be in a formapproved by the City Attorney.

f. Any bonds submittedas security pursuant to this section shall be executed
by a suretycompanyauthorized to transact a surety businessin the State ofCalifornia. These
bondsshall be furnished on the formsenclosed following this Agreement and shall be
satisfactory to the City. The bondsshall be obtained froma responsible corporate surety (or
sureties) acceptable to the City,which is licensedby the State of California to act as suretyupon
bonds and undertakings and whichmaintains in this State at least one office for the conductof its
business. The surety(or sureties) shall furnishreportsas to its financial conditionfrom time to
timeas requested by the City. The premiumsfor said bondsshall be paid by Subdivider.

g. (1) Any bonds submittedas securitypursuantto this sectionshall be
furnished by companies who are authorized and licensed by the Insurance Commissioner as
"admitted surety insurers." The surety shall providethe City with the documentation required by
Section995.660ofthe CaliforniaCodeofCivil Procedure. Bonds must be approved by City.
Beforeapproving the proposedsuretyand in order to assessthe sufficiency ofthe Surety,the
Suretyshall provide the City with the documentation set forth in Section995.660ofthe
CaliforniaCode ofCivil Procedure.

(2) Execution of this document shallconstitutethe City' formal
request to the insurer to provide the City with the documentation set forth in Section 995.660of
the CaliforniaCode ofCivil Procedure, including but not limitedto:

(a) The original.or a certified copy, of the unrevoked appointment,
power ofattorney, bylaws.or other instrument entitling or authorizing the personwho executed
the bond to do so;

(b) A certifiedcopy ofthe certificate ofauthorityof the insurer
issued by the Insurance Commissioner;

(c) A certificate from the clerk ofSacramentoCounty that the
certificateofauthorityof the insurerhas not beensurrendered, revoked, canceled,annulled. or
suspended or, in the event that it has, that renewed authorityhas beengranted; and
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(d) Copiesof the insurer's most recent annual statement and
quarterlystatementfiled with the Department ofInsurance pursuant to Article 10 (commencing
with Section900) ofChapter I ofPart 2 ofDivision 1 ofthe Insurance Code.

h. No change, alteration, or additionto the termsofthis Agreementor the
plans and specifications incorporated herein shall in any manneraffect the obligationofthe
sureties, exceptas otherwise provided by the Subdivision Map Act.

i. The securities shall be irrevocable, shall not be limitedas to time (except
as to the one-year guarantee and warranty period)and shall providethat they may be released, in
wholeor part, only upon the writtenapprovalof the City Managerand as provided in paragraph
11. All securities provided pursuant to this Agreement shall expresslyobligate the surety for any
extensionoftimeauthorized by the City for Subdivider's completionof the Required
Improvements, whether or not the surety isgiven noticeofsuch an extension by the City.

II. Release ofSecurity.

a. Guarantee and Warranty Security. Any unused portion of the guarantee
and warrantysecurity may be releasedone year after acceptance ofthe Required Improvements
by the City Council. The amount to be released shall first be reduced by the amount deemed
necessaryby the City to correctany defects in the Required Improvements that are known or
believed by the City to exist at the end of the guarantee and warrantyperiod.

b. Payment Security. The payment securitymay be releasedthirty-five (35)
days after passage ofthe time within which claimsof Hen are required to be recordedpursuant to
Article3 ofChapter2 ofTitle 15ofPart 4 ofDivision3 ofthe CivilCode (commencing with
Section3114), but in 00 event shall such security be released prior to one hundredand twenty
(120) days after acceptance ofthe Required Improvements by the City Council. The amount to
be releasedshall first be reduced by the total ofall claims on which an action has been filed and
notice thereofgiven in writing to the City. City expressly may require the surety not to release
the amountofsecurity deemed necessary by City to assure payment ofreasonableexpenses and
fees, includingreasonable attorney's fees.

c. FaithfulPerformance Security. The faithful performance security may be
released uponacceptance ofthe Required Improvements by the City Council.

d. Monument Security. The monument security may be released upon
acceptance of the required monument installation by the City Manager.

12. Inspection and Other Fees. The Subdividershall pay to the City all fees imposed
in connectionwith the construction and inspectionofthe RequiredImprovements. Thesefees
must be paid in full prior to the City's acceptanceofthe Required Improvements. The fees
referred to aboveare not necessarily the only City fees, chargesor other costs that have been, or
will be, imposed on the Subdivision and its development, and this Agreement shall in 00 way
exonerateor relieve the Subdivider from paying such other applicable fees, charges, and/or costs.
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13. Defense. Indemnification and Hold HarmJess. The Subdivider shalldefend,
indemnify, and hold harmless the City, its officers, employees, agents, and electiveand
appointive boards from any and all claims, losses, damages, including propertydamage, personal
injury, including death, costs, including attorney fees, and liabilityofany kind or naturedirectly
or indirectly arisingout ofor in any wayconnected withperformance under this Agreement
and/or the construction ofthe Required Improvements by the Subdivider, contractoror any
subcontractor, or ofany person directlyor indirectly employed by,or actingas agent for the
Subdivider, contractoror any subcontractor, saveand except those matters arising from the sole,
active negligence ofthe City.

This defense, indemnification and holdharmless provision shaH extend to claims,
losses, damage, injury, costs, including attorneyfees, and liabilityfor injuries occurringafter
completion ofthe construction of the Required Improvements as well as during construction, and
shallapply regardless ofwhetheror not the City has prepared, suppliedor approved the plans
and/or specifications for the Required Improvements or has inspected or acceptedthe same.
Acceptance of insurance required under this Agreement shaH not relieveSubdivider from
liability under this defense, indemnification and hold harmJess provision.

The parties intend that this provisionshall be broadly construed to effectuate its
purpose.

14. Environmental Warranty.

a. Prior to the acceptance ofany dedications or improvements by City,
Subdivider shallcertify and warrant that: neitherthe propertyto be dedicated nor Subdividerare
in violation ofany environmental law and neitherthe propertyto be dedicatednor the Subdivider
are subject to any existing,pending, or threatened investigation byany federal, state or local
governmental authorityunderor in connectionwithany enviromnentallaw. Neither Subdivider
nor any third party willuse, generate, manufacture, produce, or release, on, under, or about the
propertyto be dedicated, any hazardoussubstance, except in compliancewith all applicable
environmental laws. Subdivider has not causedor permitted the releaseof, and has no
knowledge ofthe releaseor presence of, any hazardous substance on the propertyto be dedicated
or the migration ofany hazardoussubstancefromor to any other propertyadjacent to, or in the
vicinit, of, the property to be dedicated. Subdivider's prior and present use ofthe property to be
dedicatedhas not resulted in the releaseofany hazardous substance on the property to be
dedicated. Subdivider shall give prompt writtennotice to City at the address set forth hereinof.

(i) Any proceeding or investigation by any federal, state or local
governmental authoritywith respect to the presence ofany hazardoussubstanceon the property
to be dedicatedor the migrationthereof fromor to any other propertyadjacent to, or in the
vicinityof, the propertyto be dedicated;

(ii) Any claims madeor threatenedby any third party against City or
the property to be dedicated relating to any loss or injuryresulting from any hazardous
substance; and
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(iii) Subdivider's discoveryof any occurrenceor condition on any
property adjoiningor in the vicinityof the property to be dedicated that could cause the property
to be dedicated or any part thereof to be subject to any restrictionson its ownership,occupancy,
use for the purpose for which it is intended, transferability, or suit under any environmental law.

b. As used in this Agreement, the term "hazardous substance" includesany
hazardous or toxic substanceor material or waste, includingbut not limited to all types of
gasoline, oil, and other petroleum hydrocarbons, asbestos, radon, polychlorinated biphenols
(PCBs),or any other chemical. material. controlled substance,object, condition,waste, living
organismor anycombination thereofwhich is or may be hazardousto human health or safetyor
to the environment due to its radioactivity, ignitability, corrosivity, reactivity,explosivity,
toxicity, carcinogenicity, mutagenicity, phytotoxicity, infectiousness or other harmful properties
ofeffects, which is now, or in the future becomes, listed,definedor regulated in any manner by
any federal. state, or localCity based directlyor indirectlyupon such properties.

15. Subdivider's Insurance. Before signing this Agreement, Subdivider shall have
obtainedall insurance requiredunder this paragraph and such insurance shall have been
approved by the City Attorneyas to fonn and sufficiency. Subdividershall not allow any
contractoror subcontractor to commencework until similar insurance flrst shall have been so
obtained by such contractoror subcontractorand approved by the City Attorney. All
requirements hereinprovided shall appear either in the body ofthe insurance policiesor as
endorsements and shall specificaJJy bind the insurance carrier. Anydeductiblesor self-insured.
retentions must be declared to and approved by the City. Upon request by the City, Subdivider
shall demonstrate financial capability for paymentofsuch deductiblesor self-insured retentions.

a. Worker's Compensation Insurance. Subdividershall maintain,during the
term ofthis Agreement, workers' compensationinsurancefor all ofSubdivider's employees
employed at the site of improvement, and in case any work is sublet, Subdividershall requireany
contractoror subcontractor similarlyto provideworkers' compensation insurance for all
contractor's employees or subcontractor's employees, unless such employees are covered by the
protectionaffordedby Subdivider. Subdividershall indemnify and hold harmless the City for
any damage resultingto it, including attorney fees, from failureofeither Subdivideror any
contractoror subcontractor to take out or maintainsuch insurance.

b. CommercialGeneral Liability Insurance. Subdividershall take out and
maintain during the term ofthis Agreementsuch conunercial general liability insuranceas shall
insurethe City, its elective and appointive boardsand commissions, officers, agents and
employees, Subdividerand any contractor or subcontractor performing work covered by this
Agreement against claims for damages for personal injury, includingdeath, as well as against
claims for propertyor other damagewhich may arise from Subdivider's or any contractor's or
subcontractor's operationshereunder,whethersuch operations are by Subdivideror any
contractoror subcontractoror by anyone directlyor indirectly employed by either Subdivideror
any contractoror subcontractor. The insurance shall be in an amount not less than one million
doUars ($1,000,000) per occurrence.

16. Endorsements. Promptly upon execution of this Agreement and prior to
commencement ofany work, the Subdividershall provide the City with certificatesofinsurance
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and original endorsements effectingcoverage for all insurance policies required by this
Agreement. The endorsements and policiesshall providethat thirty (30) days' written noticeof
any changeor cancellation ofthe insurance policies will be provided to the City. Such insurance
and endorsements shall name the City, its officers, employees. agents, boards, commissions. and
volunteers as additional insuredswith respect to liabilityarising out of the performance ofany
work under this Agreement, and shaD provide that such insurance is primary insurance with
respect to the interest ofthe City and that ofany other insurance maintained by the City. 'The
endorsementsand policiesshall includea severability of interests(cross-liability) clause, and
shalJ provide that no failure by the Subdividerto complywith any reporting requirements in the
policywill injurethe rightsof the City. The endorsements shall be signed by a personauthorized
bythe insurerto bindcoverageon its behalf.and shall be in a formapprovedby the City
Attorney. Ifrequested by the City, Subdivideragrees to furnish one copy ofeach required policy
or endorsement to the City. and additional copies as requested in writing,certifiedby an
authorized representative of the insurer. Approval ofthe insurance by the City shan not relieve
or decrease any liability ofSulxlivider.

17. Prevajling Wage. In the event it isdetermined that the Subdivider is requiredto
pay prevailingwages for the work performed under this Agreement, theSubdividershallpay all
penaltiesand wagesas required by applicable law.

18. Title to Required Improvements. The City shall not acceptany real property to be
dedicatedor theRequired Improvements unless they are constructed inconfonnity with the
approved plans and specifications, approved modifications, if any. the approved final or parcel
map, and City Improvement Standardsand Specifications, to the satisfaction of the City
Manager. Until such time as the Required Improvements are acceptedby the City, Subdivider
shall retain title and shaH be responsible for, and bear the risk ofloss to, any ofthe improvements
constructedor installed.

Title to and ownershipofany real property to be dedicatedand the Required
Improvements constructedunder this Agreement by Subdividershall vest absolutely in the City
uponcompletion and acceptance in writing ofsuch RequiredImprovements by City. TheCity
shall not accept the Required Improvements unless title to the Required Improvements is entirely
free from lien. Prior to acceptance, Subdividershall supply the City with appropriate lien
releases,at no cost to and in a form acceptable to the City.

19. Repair or Reconstruction ofDefective Work. If, withina periodofone year after
fmalacceptanceby the City Councilof the Required Improvements, any improvement or part of
any improvement furnished and/or installedor constructed, or caused to be instaUed or
constructed bySubdivider, or any ofthe work done underthis Agreementmaterially fails to
fulfill any oftbe requirements ofthis Agreement or the specifications referredto herein,
Subdividershall withoutdelay and without any cost to City, repair, replaceor reconstruct any
defectiveor otherwise unsatisfactory part or parts ofthe improvements. IftheSubdivider filils to
act promptlyor inaccordance with this requirement, or if'the exigenciesoCthesituationrequire
repairsor replacements to be made before the Subdivider can be notified, then the City may, at
its option, makethe necessary repairs or replacements or performthe necessary work, and
Subdividershall pay to City the actuaJ cost ofsuch repairs plus fifteenpercent (15%) within
thirty (30) days oftbe date ofbiHing for such work byCity.
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20. SubdividerNot A&ent ofCity. Neither Subdivider nor any ofSubdivider's
agents, contractors,or subcontractorsare or shall be considered to be agents ofthe City in
connectionwith the performance ofSubdivider's obligations under this Agreement.

21. Notice ofBreach and Default. The following shall constitute a default under this
Agreement: IfSubdividerrefuses or mils to prosecute the work on the Required Improvements,
or any part thereof, with such diligenceas will ensure its completion within the time specified,or
any extensionthereof,or fails to complete the Required Improvements withinsuch time; if
Subdividershould be adjudged a bankrupt,or Subdividershould make a general assignment for
the benefit ofSubdivider's creditors, or if a receiver should be appointed in the event of
Subdivider's insolvency; or ifSubdivideror anyofSubdivider's contractors,subcontractors,
agents or employeesshould violate any ofthe provisionsofthis Agreement. In the event of
Subdivider's default, SubdividershalJ be deemed to be in breach ofthis Agreementand the City
may serve written notice upon SubdividerandSubdivider's surety, ifany, of the breach ofthis
Agreement. Subdivider shall have fifteen (15) days from receipt ofwritten notice by City to cure
any default.

22. BreachofAgreement: Perfonnance By Surety or City. In the event Subdivider is
in default under this Agreement,and the applicable cure periodset forth in paragraph 21 has
expiredwithout such default having been cured by Subdivider,the City may thereafter deliver a
noticeofbreach to Subdivider's surety, if any, and such surety shall have the duty to take over
and complete the work on the Required Improvements; provided, however, that if the surety
within fifteen (15) days after the serving ofsuch noticeof breach upon it does not give the City
writtennotice ofthe surety's intent to take over the performance ofthe Agreement, or does oot
commenceperformance thereof within fifteen (15) days after notice to the City ofsuch election,
then the City may take over the work and prosecute the same to completion by contract, or by
any other methodthe City may deem advisable, for the account and at the expenseofthe
Subdivider, and the Subdivider's surety shall be liable to the City for any excess cost or damages
incurredby the City. In such event, the City, without liability for so doing, may take possession
ofand utilize in completing the work such materials,appliances, plants or other property
belongingto Subdivideras may be on the site ofthe work and necessary therefor. The remedy
providedby this paragraph is in addition to, and not in lieu of, other remediesavailable to the
City. The City reserves to itselfall remediesavailable to it at lawor in equity for a breachof
Subdivider's obligationsunder this Agreement. In addition to any other remedythe City may
have, a breachof this Agreementby the Subdivider shall constitute consent to the filing by the
City ofa notice ofviolationagainst aU the lots in the Subdivision. Subdivideragrees that the
choiceofremedyor remedies for Subdivider's breachshall be in the discretion of the City.

If the formof improvement security is other than a bond, the City, after giving
noticeofbreachof the Agreement, may proceed to collect against the improvement security in
the manner providedby law and by the terms ofthe security instrument.

23. Building Permit Si&n-Offor IssuanceofCertificateofOccupancy. The City will
not finalor sign offas complete any building permit or issue any certificate ofoccupancy for any
building constructed withinthe Subdivisionuntil and after such time the City accepts the
Required Improvements.
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24. Notices. All noticesrequired under this Agreement shall be in writing, and
delivered in personor sent by registered or certified mail, postage prepaid.

Noticesrequiredto begivento City shall be addressed as follows:

City Manager
CityofElk Grove
8949J!lkGro~ Blvd.
ElkGrove,d\ 95624 ;'

P. O. Box 1776
Elk Grove. Ca 95759

Notices required to begiven to Subdivider shall beaddressed as follows:

pc~ ..\.(\ l\..),a...tr lr- '0""'(;"'\ I '1(1 ~.h"'+lUt'.':7
1;2/7"J rr3~r r'Jdv.:., J-,t> .\ ~ 2~\G

Cd2(,f t· -\+>clf? <?'tz"' c'.A (f~ z..t..,,
Any party may changesuch address by notice in writing to the other partyand

thereafternotices shall beaddressed and transmitted to the newaddress.

25. Waiver. The waiverby either party ofa breach by the other ofany provisionof
this Agreement shall not constitute a continuing waiveror a waiver ofany subsequent breachof
either the sameor a different provision ofthis Agreement.

26. Attorney Fees. In the event any legalaction is brought to enforceor interpret this
Agreement, the prevailing party shall beentitled to an awardofreasonable attorney fees. in
addition to any other relief to whichit maybe entitled.

27. Personal Nature ofSubdivider's Obli&ationslAssi&J1ment. All ofSubdivider's
obligations under this Agreement are and shall remain the personal obligationsofSubdivider
notwithstanding a transferofall or anypart ofthe property within the Subdivision subject to this
Agreement, and Subdivider shall not assignanyofits obligations under this Agreement without
the prior writtenconsentofthe City.

,78. Acquisition and Dedication ofEasements or Ri&hts-of-Way. Ifany ofthe
Required Improvements are to be constructedor installed on land not within the Subdivisionor
an alreadyexistingpublicright-of-way, no construction or instaUation shall becommenced
before:

a. The irrevocable offer ofdedication or conveyance to City ofappropriate
rights-of-way. easements or other interests in real property. and appropriateauthorization from
the propertyowner to allowconstruction or installation ofthe Required Improvements. or

b. The issuance ofan order ofpossession by a court ofcompetentjurisdiction
pursuant to the State Eminent Domain Law. Subdivider shan comply in aU respects withany
such order of possession.

Nothing in this paragraph shall be construed as authorizing or granting an
extensionoftime to Subdivider for completion ofthe Required Improvements.

10
615359.1



29. Compliance with Laws. Subdivider, its agents, employees,contractors, and
subcontractorsshaU comply with all federal, state and local laws in the performanceof the work
required by this Agreement, including but not limited to obtaining all applicable permits and
licenses.

30. No Vesting ofRights. Entering into this Agreementshall not be construed to vest
Subdivider's rights with respect to any change in any zoning or building law or ordinance.

31. Approvals by City. Any approvalor consent that is to be given by the City under
this Agreementshall be in writing, and any approval or consent that is not in writing shall not be
bindingon the City.

32. Construction and Intemretation. It isagreed and acknowledged by Subdivider
that the provisionsof this Agreement have been arrived at through negotiation,and that
Subdivider has had a full and fair opportunityto revise the provisionsof this Agreementand to
have such provisions reviewed by legalcounsel. Therefore, the normal role ofconstruction that
any ambiguitiesare to be resolved against the draftingparty shall not apply in construing or
interpreting this Agreement.

33. Successorsand Assigns -- Covenant Running With the Land. This Agreement
shall inure to the benefitof and be binding upon, the successorsand assigns ofthe respective
parties. A memorandum ofthis Agreement in the formattached hereto shaU be recorded in the
Office ofthe RecorderofSacramentoCounty concurrentlywith the final map or parcel map of
the Subdivision. This Agreementshall constitute a covenantrunning with the land and an
equitableservitude upon the real property within the Subdivision.

34. Severability. The provisionsof this Agreementare severable. [fany portion of
this Agreement is held invalid by a court ofcompetentjurisdiction, the remainder of the
Agreement shall remain in full force and effect unlessamended or modified by mutual written
consent of the parties.

35. Actions. Anyaction by any party to this Agreement, or any action concerninga
security furnished pursuant thereto, shall bebrought in the appropriate court ofcompetent
jurisdietion withinthe County ofSacramento, State ofCalifornia, notwithstandingany other
provisionoflaw which may provide that such action may be brought in some other location.
The law governing this Agreement is the lawof the State ofCalifornia.

36. Integration. This Agreement is an integratedagreement. It supersedes aU prior
negotiations, representations, or agreements, eitherwritten or oral.

37. Modification. This Agreement may be amendedonly by a written instrument
signed by the parties. Subdividershall bearall costs ofamendments to this Agreement that are
requested by the Subdivider.

]J
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fN WITNESS WHEREOF, the parties have executed thisAgreement as follows:

CITYOF ELKGROVE

i;«:
Sharyn RedwinaC'lty Clerk

By: Q ~ _U1;.J,-- _

((;t1'tib~

Anthony B. Manzane ~ City Attorney

SUBDIVIDER
IIDndWatlrmlan J99 hltnlHs, A c:.IIfrImM
LimitedPtlrmenllip
1Iy:.1lIs~Inc., II c:.JIIrImJII
CDrponIIiDn •'\ .

B~\\~
JM:kA. Sipu/w. PI..", • [Title)

12
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT

before me, »'1. WE.Q..
....MIl ..... oIOll1cw ...... •.... Doe,**'Y PuIIIIc,

A. :) "c ..·.~.s
NMle(s) f1I SllIr*(S)

Personally appeared ~~~~---------------'

State of CatJrt'i\,l~':"
County of ~ t r (LHu -t. 'te
On /I ' t1. 7 - tV::

(0.)

WITNESS my hand andofficial seal.

')')!). (3ciU:1
te

M.BAKER I~ ...... CONM••1286801 I
A.. Notwy PubIic-Calfomla ~

CD I. SACRAMENTO COUNTY I1 ..,camm. EJp..IIN 9,2004

o personally known to me - OR - 0 'proved to me on the basis of satisfactory evidence to be the
person(s) whose name(s) islri subscribed to the
within instrument and acknowledged to me that
helSpMh89 executed the same in hisllWrlthelf
authorized capacity(ies), and that by hi~m.tr

signature(s) on instrument the person(s), or the
entity upon behalf of which the person(s) acted,
executed the document

OPTIONAL
Though the infrJrm8tion below is not requiIed by law, Itmayprove valuable 10pef'$OM relyingon the document and could prevent

fraudulent removalend reettltchment of this fDmI to another document

Description of Attached Document

Title or Typeof Document _

Document Date: .....:.Number of Pages: _

Signer(s) OtherThan Named Above: _

Capaclty(ies) Claimed by Signer(s)

R1r •. ' T'q ":,." r~T

r r, I ,~.'

f. I I· ~ •

C ~ '.

., .

Signer's Name: _

o Individual
o COrporate Officer

Trtle(s): ~------o Partner - 0 Limited 0 General
o Attorney-in-Fact
o Trustee
o Guardian or Conservator
o Other: op

Signer's Name: _

o Individual
o COrporate Officer

TrtIe(S): -----
o Partner - 0 Limited 0 General
o Attorney-in-Fact
o Trusteeo Guardian or Conservator
o Other: op

SignerIs Representing: Signer Is Representing:

Deed of Trust (07103198)
CRELD L·3261
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":'Yo'
I

Dale

Peggy Jackson
l>Iame and T,Ue01orrocer(e 9 . "Jane Doe. l>IolaryPublic")

I

l>Iam8\sl01$'9ner(s)

to be the personts) whose name(~ is/.cve­
subscribed to the within instrument and
acknowledged to me that helshelttley executed
the same in his/hefltheir authorized
capacityues), and that by his/herqheif'
signature(s)on the instrument the person(s). or
the entity upon behalf of which the person.£S}
acted. executed the instrument.

James Cooperpersonally appeared _---=.==-==-===----__....,.,.---.,.--.,.,-:------,-,- _

~ personally known to me
C proved to me on the basis of satisfactory
evidence

Place-.,...1Above

---------- OPTIONAL ----------
Though the mformatlon below IS not required by law, It may prove valuable to persons relymg on the document

and could prevent fraudulent removal and reaNachment of thISform to another document.

Description of Attached Document
Title or Type of Document: Subdivision Improvement

Unit A, Village 2C)
Document Date' December 20. 2000

Agreement (Tributary pointe

NumberofPages:_~1~3~ ___

Jack A. SioukasSig!'er(s) Other Than Named Above: ""-""........-...D"'---OLL.LI.LL.I!o.4.l:L- _

Capacity(ies) Claimed by Signer
Signer's Name: James Cooper
o Individual
o Corporate Officer - Tille(s):
o Partner - C Limited [J General
o Attorney in Fact
o Trustee
o Guardian or Conservator
IKI Other: Elected Publ ic Official

Signer Is Representing:_~.....r-........---Ie.......,....................L>L.I~ _+- L... ---J

P,od N. 5907


